OFFICE OF THE GOVERNOR

August 26, 2005

Mr. James J. Fletcher, Supennténdent
United States Department of the [aenior
Bureau of Indign A fairs

Southem California Ageocy

1451 Research Park Dr., Suite 100
Riverside, Celifornia 92507-2154

Re: Noyjce of Non-Gaming Land Acguisition (5.68 Acres) Sapta Yrez Band of Mission [ndians

Dear Mr. Fleicher:

This & in respense to a notice received by the Govemnor's Oflice reganding the Sania
Ynez Band of Mission Indian's (“Tribe") nanding application to have the United States of
America accept the conveyanee of epproximately 5.68 acres of property located in Sarra Barbara
County in trust for the Tribe (*Trust Acquisition™). Though the Governar's Office received this
notice in late June, at our request, your office courteously extended the rime for commeant 1o
August 26, 2005

From the materials submitted with the application, it is our understanding that the
proposed Trest Acquisition consists of 13 parcels. All 13 pareels are connguous o one another
and two of the parcels appear to be conliguons to the Tribe's existng bust lands. From the
nosice of application it appears that ten of the parcels are vacant properties and thar three of the
parcels have vacant houses or buildings on them. The spplicanon asserts thar while no
immediste change of use is planmad ag o result of the proposed Trust Acquusiton, there may be
sommercial or residential development on those parcels in the future. Seven of the parcels,
Assesgar's Mos. 143-253.002, 003, 004, 008, 006, 007 and 008 are currently zoned as
commercial los. The other sp, Asseasor’s Wos, 143-254-001, 003, 143-232.001, 002, 143-24.-
001, and 002 are currenily zoned as commercial hughway
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In corapliance with 25 CF.R section 151.10(b), the Tribe lists, in section 4 of its
application, six Tribal needs this equusition would purpertadly fulfill. These are to help the
Tribe: (1) meet its neads to have junsdictional control over its land base; (2) meet its long-rampe
needs to estahlish its rese~vadon land base by increasing the iand base; (3) meet the Tribe's need
to preserve its land base; [4) meet its needs ko “land-bank"” property for fulure generations, (3)
meet its needs to expand its Tribal government; and (6) meet its need 1o presarve cultural
restyrces and protect the land fom ervironmenial damage, trespass or junsdictional confliet

o its essence, the Tobe's need for this acquisition amounts to a desire w fulfill what it
concades i3 o “top philosophical priemity™ - “the re-acquisition of its aboriginal lands."
{Application (“App."), p- B.) Secondarily, 115 acquisition sppears to fulfil] 2 Tnbeal poal w
acquire more commercially viable land pow so that it may be “land-banked™ for future Trbal
gconomic or residential development. (App.. p. 10.) This is atractive to thve Tribe bacause such
land, if placed in trust, would allow the Tribe to argue thar Stzie and local land use regulation did
not apply. Moreover, it would invest that Lind with the commercial advantage of being fres of
property tax, and patenlially State incoms and Seate and local sales fax Lability for certawn types
of econormic activities. Additionally, the Tribe suggesls that & tnis: acquisition af this dme is
necessary in order to protect Tnbal cultural resources. (App.. p. 11.)

In support of s elaim that the Trust Acquisition would constitute re-acquisition of the
Trike's aboriginal lands, the Tribe appears (o asseel an emtitlemen; w any lands that were part of
the “Chumash cultural group's” territory prior to the first European contact. (App., p. 7.)
Generally, this would cocompass seven thousand square nailes of land extending from Malibu in
the Seurh 1o Pasa Robles in the Nonb, o Kem County in the East and the Narthern Charmel
Islands to the West, (A1) More specifically, the Tribe szems to contend that the Trust
Acquisition is part of lands thal were purporiedly granted by the Mexican Governor
Michealiorene to certain “mibal leadare” of the “S:mta Ines Indians." {/d.)

Underpinning the assertion of its need for addidonal developable land is the Tribe's clam
that only 30 of its existing 139 seres of wust land is dzvelopable and that “much™ bul not all of
thai Jand has already been doveloped. (App., pp. 10-11.)

The Tribe's asseried justification for acquisition as a means of preserving Tribal cultural
resqurces is the suggesiion that because cultiral resources were discoverad on another site
nearby, there might be cultura) resourees on these [ands and that this sossibility justifias a crust
aoquisition a! this time. This suggestion is, of eoures, speculative.

The Department ¢f Inerior policy for trust acquisitions provides that land may de taken
in trust when the Secretary of the Interior determunes that tae “acquisLl0D 15 Nedessary (o
facilitate tribal self-determination. economic developinent, or Indian bowsing” (25CFR. §
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151.3(2)3}) In this case, there has been no showing that the Urited States’ fmlure to accept the
proposed Trust Acquisition will: (a) preclude the Tribe from developing any needod housing for
ils members; (b) prevent the Tribe from proceeding with an econornic development; or (c) leave
Tribal cultwral resources at risk. Similarly, there has been no showing that this iridr conveyance
is essential to the Tnbe's ability to exercise sovereign autharity.

Tn cantrast 10 the absence of any immediate impact to the Tribe of a derual of its matant
trust spplication, this Trust Acquisition, if approved, would have a significant individual and
cumulative adverse impuct on the State and its political subdivisions within the meaning of 23
¢ .FR. section 151.10, subdivisions (¢} and (f) and should, therefore, be denied.

A The Tribe Has Failed to Provide the Demansiration of Immediate Need or
Necessity Required by 18 U,8.C. Seetion 465 and 25 CF.R Sertion 151.3(a)(2).

The Tribe notes in its application that it currently exercises soversipn contmol over 139
acres of lend including 12.6 acres of recemily acquired land that allowed the Trbe to consolidate
the northem and southern portions of its tervitory into 4 single geographic unt. The Tribe also
nates that its current membership is 157, Despiie the fact thar this equates 1o more than L8835
acres of lind For each min, woman and child, or spproximately 3.5 acres for sach family of 4,
the Tribe asseris that it does not heve enough land. Its principal contennicn is that only 30 acres
of the 139 are developable and that “mast” of thoee scres have been taken up by it recently
expanded and highly successful casmo and hote! commercial venture and existing residential
devalopment. Though it comcedes thar there is land that can be developed for “small scale
residential eshancements™ (App., p. 11), the Tribe suggests that it needs additional land for
possible future residential use er posstble future commercal activities.

A desire for additional land, however, does not render an sequisition of land “necessary”
within the meaning of 25 C.F R. section 151.3(a)(3). Mothng in the legislative fustory of 25
U 5.C section 463 (“TRA" or “Section 465" suggests any Congressional mtent for the Secretary
of the Interior (o ake land into trust for & ribe in the absence of a deraonsirable immediate nocd
Ta the cortrary, that history establishes that Section 4635 was enacted in response to the
:mimediate need to provide land for homeless Indians for the purpose of creating subsistence
homesteads, consolidating areas within 2 reservation, for grazing and other sinuilar agricultural
ourposes. (See House Repor No. 1804, 73" Cong, 2d. sess. (May 28, 1934) a1 6-7; 78 Cong.
Rec. at 9,269, 11,123, 11,134, 17,726-30, 11,743.) Maither tae term not the corcept of *land-
banking™ for future gencrations or future speculative neads appears anywhere in Section 465, the
Dreparmment of Interior's regulations or the legslative history of etther (See, for example, 23
C.F.R section 151.11c) which requires the submussion of & bumness plan detailing the economic
benefit to & tribe of 2 proposed econemic activity where, as here, some of the parcels at issue are
not contiguous to the Tribe's exigling “reservanion” as that cerm is defined in those regulations.)
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Sinilarly speculative i3 the Tribe's assection thet soma of ite cultural resoarces might be
at risk if this Trust Acquisition were not approved  Ln this regard, the Tribe argues that *{a]
significant aicheslozical/cultiral resource was rasantly discovered on property adjacent” to the
Tribe's aust lands and that because of the “proximity” of the Trust Acquisition to that discovery,
there is 2 “potential” tyar such resources might exist on the Trust Acgaisition as well. (App. p.
11.) The Tribe has had coatroi of the Trust Acquisition for more than Two vears and e
complete ability to conduct an archaeologizal survey. The fact that the Tribe has not uncoversad
any sites on the propety in this period of rme suggests strongly that o such sites e, In any
event, the mare possibility that sueh a site might exist is not & valid basie for a trust acguistion.

Further, while the Tribe seeks to justify the acquisition as a re-sequisiton of the
“Chumash cultural group's” aboriginal tecritery, it has not dermonstrated either & political
entitiement to thal errilory or, assuming such an entitlement were established, that an scquisinen
of this nature is sssential either o its exigtence as a wibe or (0 it ability to function.

While there are numerous discrepancies &b detals, historieal sceounts of the Chumash’
agree that prior 1o European contact the Chumash did not constitute a single political entiry bui
rather ware an amalgsm of peoples speaking roughly six wo eight J:-fferent but releted languiges
in contiguous linguistic temitories, Wirhin each Lingwistic werrivary there weze villages typically
af 15 to 50 dwellings thal coastituted separate and indepandent policical ennties 2ach controlled
by & chieftain (aldwugh some chiefizin at various tmes may have controlled more than ane
village) Altogether it iz estimated thar there were about 150 such villages in all of these
linguiste termtories. The Tribe's trust lands are located i the rerritory of & single nguishe
group that by some accounts could have contained up to 50 different politcally independent
villages. Thus, in the absence of a more dstai’ed explapation from the Tribe, thers does nol
appear to be any basis for a claim by the Tribe ta all Crumash linpustic group aboriginal
territory. Acceptance of such & claim by the United Stetes souid yustify the acquisition in trust of
seven thousand square miles of land now cecupierd by en overwhelmingly nen-Native American
sopulation well beyond the needs o a 1 57 member ibe that already exercises sovercign
authority over more land than it i& currently utilizing

‘See generally, California's Chumash Indiuns, Sema Barbara Museum of Natural
History, EZ Nalure Books 1996, Bev. EA 2002; The Chumash Indians Alvers
Secularization, fohnson, Califernie BMission Studies Association, Mov. 1993,
Anthropolegy and the Making of Chumash Traditon, Haley & Wilcaxon, Current
Antitropology vol. 18, no. 5. Dec. 1597, Encyclopedia of North American Indians,
Chumash, Houghtan Mifflin
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The sboriginal poltical configuration of the Chumash linguistic temitories, in which toe
Sania Ynex Valley was variously under the control of up to 50 independent trikdl entities, was
itazlf obliteratad durirg the Mission era. Most sources sppear to agres that very shorily afier
&stablishment of the Missions there ware na polivically independent villages in the Sanma Yhez
Valley, all Indians having been subsumesd witbn the Spanish political sysiem. Szain, the nitial
political successor to the aboriginal soversigns after conguest, was succesded in political
autharity by Maxico, neither of these sovereigns having recognized seversignly in any aboriginal
politica! entity. (See, Aboriginal Title: The Special Case of California, (1786) 17 Pac. Law
Joumal 391, 400.) Similarly, in the Treaty of Guadalepe Hidalgo, the United States recogrized
no soversigniy ofher than its own over the newly acquired land, and, upon admission of
Caiifernia into the Unien, reserved ne Indian lands from State junisdiction a2 it had with other
gales. (See, California Admossion Act of Sept. 5, 1ES0, 3 Stat. 452 )" Though the United States
has subsequently compensated mdividuzl Indians for lost land in several acts (see, Aberiginal
Title: The Special Case of California, supra, at pp. 400-415), the purpose of those enactments
was nat to recognize sovercign title by any gevernment or title by any individual Indians.
[nstead, their parpose was 1o foreclose possible claims of abooginal tithe alicgether. (Id. ar419.)
For the Secretary of the Interior to determine 1o edd additional 1and to the Tribe's existing trust
lancs merely fior the purpose of allowing the Tribe 1o re-acquire aborigina’ lands would thus be
conirary 1o established Congrestional palicy

When the Tribe eveniuaily received récoznition from the Umived States, iv was recogmzed
as a new political entity comprised of the remunants of the mary different independént villages—
not as the continuation af any pre-gxisting political entity, Under the Mission [ndians Relief Act
of 1891, the Tribe was recogrized and its reservation established in arder to provide land for
homeless Indians and a mears by which those [ndians could survive ecomomically. When

2 'nder the Land Claims Act of March 3, 1851, % Swar 631, the United Staies
determuned, through 2 beard of land commissianers, (hat the land in the Santa Ynez
Valley had been granted to the Cathelic Chwreh and other private individuals
Additionally, 1 4 report requirad by sechion 16 of the Lind Claims Act, the beard
determired that Indians living m and around California Missions, though assertmg
granis to them by the Mexican Gevernor Micheltorens, could not provide sufficient
documentation supporting any such claims. A subsequent sudt by the Cathelic Church
in 1853 likewise did not validate any Indian elaims 1o lands around the missions. Thus,
subsequent to California’s admission to the Unian, the United States noi only did nat
reserve any lands otherwise ceded (o State sovereignty for the sovereign usc of any iribe
of Indians, but it also did not recognize non-sovereign iile to any such lands by
individuals Indians or groups of [ndiane.
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Section 465 was subsequently enacted in 1934, i1 had a nearly identical purpose. That purpose
was nal 10 re-csteblizh the aboriginal territory of any pre-axisting tribe. Rather, it wag fo provide
a secure place for Indians w live and to become financially ndependent.

Simply put, in pre-contact times Giere was no Santa Yner Bard of Mission Indians or any
single independent political antity constinuing 2 callection of the many different villages in the
Sants Ynez Valley. The Santa Ynez Band's, 1zrritory is the termiory assigned 1o it by the federal
government becaust of United Stales’ policy 1o provide Jand for homslass Indians whose
sarvival depended upon the provision ¢f such land.

In summary, the Tribe has not demonstratad an entitlement 10 seek soveragniy over the
aboriginal lands of Chumash villages in linguistic termitories outside of the Santa Yoez Valley
and has not demonstrated that i is the successor In inferast 10 any of the independent political
villages of the pre-contact Santa Ynez Valley. In any event, the objective of re-acquisition of
aboriginal lands is not a valid basis for approval of » rust scquisitton under the IRA. Certainly
nathing in the [RA suggests thal (he establishment of tnbal political control aver land
averwhelmingly populaed by non-Indiaus is 2 valid basis for a wust asquisiton. The United
States Supreme Court recognized in Ciry of Sharrill, New York v. Oneida Indien Natou of New
York (2005) 125 §.Ct. 2290, 161 L.Ed.2d 1103, that the Jong passage of time and the creation of
vesied non-Indian political and private intevedts oo former [ndian tevritory argue stamnply against
any Jegal right 1o that tervitory. The abality to bring such rerritory under the soversign eonol of
the Tribe through the trust acquisition process exists anly inthe [RA. Where, as here, the Tribe
has made no showing of an immediately copnizable nead for the acquisivon zad has failed to
show that the acquisition of purperied aboriginal termiory would not create intense adverse inoer-
jurisdictiona! conflicts as required by the [RA, its apphication should be denied.”

*As the Supreme Court noted:

Recognizing these prachcal concerns, Congress bac provided a mechanism
far the acquisition of lands for tribal communities that takes account of the
interests of others with stakes in the area's governance end well being

Title 25 U.5.C. § 465 authonzes the Secretary of the Intenot to acquire
lend in trust for Indians and orovides thar the land "shall be sxempt from
Stale and local 1axation." See Cass Counsy v. Leech Lake Sand of
Chippewe Imdians, 524 ULS. 103, 114-1135, 118 5.Ct. 1904, 141 L Ed.24
90 (1998). The regulations implementing § 465 are sensitive to the
eomplex interjurisdicniona’ concerns thar anse when a tribe seeks to regain
sovertign control over ternitary. Befare approving an acquisition, the
Secrelary must consider, among other thinps, the tnbe's nsed for
additional land; "[t1he purposes for which the land will be wsed"; "the
impact on the State and its political subdivisions resulting fram the
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B. Any Beaefit to The Tribe From this Propesed Trust Acquisition is Far
Outweighed by the Adverse Individual and Cumulative Adverse Effects Approval af
this Trust Application Would Have on the State.

Approval of the Tribe's application absent a showing of immediaic need or neceasity
could have potentially severe adverse cumulative impacis on Califorma. There are 108 federally
recogmized tribas in the Stage. If this Tribe is pecmitted o acquire land in rast when it has no
immediate need Gy that land, other tribes in the State may ¢laim emitlement 10 the same
rreatment by the Deparoment of the [nisrior parsuant to the pravisions of 25 US.C seetion 476,
gabdivigions () and (g) which provide that no agency of the Uniled States shall make a
determination under the [RA that “classifies, enhances, or diminishes the privileges and
mmunitics available to an Indian tribe relative to other faderally recognized tribes by virtue of
their status as Indian iribes™ and that any decision that does discriminate in that fashion “shall
have na force or effect.” Allowing up to 108 federally recognized wibes in California 1o place
into trust land for which they have an aboriginal claim could invelve mers than 75 million
acres—ihe mmount of land many tribes in tdus State have claimed would have been theirs had the
United States ratifisd 19" cenry trearies granng thar ecreage. Congress rejscied those ireahiss
because of the impact that granting tribes tha: amoum of land would have had on California in
the | 850s. Whateve: impact thase ireaties might bave had on Califormua in the 19" Century pales
in comparison to the impact of comternporary removal of a comparabie amownt of land from the
Seate’s authorty over land use and taxarion—both of which are fundzamental attributes ol i
sovereipnty. Such a result would constitute federal interforenes with the powers reserved to the
Siate in a manner patently at odds wirh the inteni of the Tenth Amendment.

Further, the Tribe's claim that there would be no judsdictional conflicts if thes land were
taken into trust is belied by the County of Santa Barbara’s present inability 1o complets an
agreement with the Tribe over land use restrictions on its pending .9-acre Trust acquisition and
the appeal of the Bureau's decision to approve that application by acverscly affectad residents n
the surmanding community. Itis also belied by the County's request {in irs August 10, 2003,
comment leiter on the Trust Acquisition) that the Burean vefrain from approving this applicatian
pending exécution of an agreement between the County and the Tribe over land use and athar
marters affecting the Trust Acquisinion.

Additionally, as the Couniy's comment lener demonstrates, and contrary 1 the Tribe's
£sseriions, there are trernendous tax implications for local government should this property be
taken into trust. The property is commescially zoned for the most part. In its application, the

remaoval of the land from the 1ax rolls"; and “[j]urisdictional problems and
potential conflicts of land use which may anise.* 25 CFR § 151,10 (2002).

(Ciry of Sherrili, New York v. Oneida Indian Nation of New Fork, 161 LEA2d atp. 1434.}
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Tribe calculales oaly the current assessed value of the praperty m caleulanng the max loss 1o the
County. However, the County’s comment demonstrates that if the property weré commercially
developed, the pateatial Joss 1o the County would be over farty million dollars, (See, County
comment attached herato as Exhibit A.) The cormment also damonstrates that even if the
property were not developed, the loss 1o the County over the next 50 years for land that could be
immune from taxation m perpewity would be more than 2.3 millien dollars.

Simydacly, there are significant implizations for non-Tribal busmesses locatad 1o the
adjacent business district  Freed from the requisement to pay State and loeal property, sales and
income tzxes, Tnbal business#s could plamly undercut non-Tribal businesses to an vnfair
commercial edvantage. That this concem 1s real 18 demonstrated by the newspaper article
amached berero as Exhibit B. Simply put, there is ne basis in the IRA for confmuing to grant the
Tribe the pelitical, regulatory and economic advantages of trust stams when the Tribe's political
and economic survival is no longer an issue. The Tribe does not claim thar its casino &nd hotel
business, which is exempt from State and local taxanon, it insafficien: 1o allow the Tribe to
funerion as a wmibal govermnment or Lo provide for the economic well-being of its 157 members.
Indeed, the Tribe's income fom thoss two businesses alone by all accounts is able to provids
income disiributions to Tribal members that sabstantially exceed the average individual income
in Senta Barbara County. The IRA combined with the Indian Gaming Regulatory Act has
zccomplished its purpose with respect to this Tribe,

C. NEPA Requires that the Bureau not Make a Deeision on a Trust
Application Ustil it has Examined All Reasonably Foreseeable Individual
and Comulative Adverse Impaets an Approval Might Have on the
Enviroameat,

The Tribe's aoplication indicates that it kas no plans 1o pexform an smalysis of the
potential individual and curnulative adverse impacts this acquisition mignt bave on the
environmienl. [nstead, the Tribe claims that this project is entitled to a categonical exclusion A
transfer of regulsory authonty from the Stte to an Indian tribe that may have the consequence
of eliminating repulatory praclusion of & development that is reasonably foresesable compels the
preparation of an environmental mmpast stetement.  (Anacosria Watershed Soc. v. Babbin
(D.D.C., 1954) 871 F. Supp. 475, 482-483, Conirer v. Burford (%" Cir. 1988) 845 F.2d 1441,
1450-1451; Sterra Club v Pererson (D.C.Cir 1987) 717 F.2d 1402, 1412-1415) In thus case.
while the Tribe has no apparent immediake plans 1o develop the Trust Acguisition, it has
indicated that it may develop the property in the furure for commercial or residential purposes.
Thus, such development, without full federal or State regulatery control, (s & reasonable
[oresoeable consequence of the approval of this Trast Aggquisiticn and the potential individual
end cumulatrve adverse impacts of such development must be analyzed 11 an envirdnroértal
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impact statement. Further, as noted by the County in its comment Jetter, the Bureau has an
obligation io consider the impact of the vanous trust acquisitions the Tnbs has pussued and is
pursuing on & collective rather than a piecemeal basis. The Burean should not consider the
Tribe's current application in isalstion but rather in the comext of its apparent intention 10 pursuc
furlher sequigitions for the sake of the “re-acquiginon of (s abariginal lancs.”

CONCLUSION

For the foregoing reasons, the Govemor's Office opposes the Trust Acquusition. at this
time and requests that the Bureau deny the Tnbe's proposed Trust Acquisiion. This acquisition
does not seem justified under the requirements of, o in accord with the intent underlying, the
IRA. Thank you for the opportunity to comment on this application.

Sincerely,

!'-'EiER Slﬁﬁaa

Legal Affairs Secretary

Attachments




